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Appellant 


Gi APPEAL IN FORMA PAUPERIS FROM JUDG- 
“WENT BY UNITED STATES DISTRICT COURT 
FOR THe DISTSICT OF COLUMBIA OF CONVIC- 
TION OF OFFENSE OF ATTEMPTSD ROBBERY 


BRIZ?F YOK APPELLANT 


I. STATEMENT OF ICSUES PRESENTED 


Counsel for appellant, “oore, appointed by this Court, after 
inspection of the reccri and transcript of the trial and other proceed- 
ings, consulcation «ith appellant and with appellant's trial counsel, and 
legal research, aczerts that the folloviag issuec are presented: 

1. Whecher uncer the recent decisions of this Court in Gaither 
v. United States, Noe. 21,700, 22143, and Tatum v. United States, No. 
21,864, on April 3, 1969, and April 24, 1969, the conviction herein 


should be set aside ag predicated on an unconstitutional indictment? 


Appellant believes so. 
2. Whether there is reversible error in the conviction of 
appellant of “Attempted Robbery" “ac charged" (see Judgmenc and convic- 
1 ! 
tion dated October 4, 1965; Tr. Pea shen, although the indictment 
charged appellant and a then co-defendant, Roseboro, with “attempted robbery" 
under Title 22, Cection 22-2902, of the Cictrict of Columvia Code, “by 
placing their hand in the purse of Sara’ J. Hackerman", (1) there is no 
evidence that appellant had so placed his hand in anyone's purse, (2) 
the prosecutor in his opening (Tr. 22) and closing (Ir. 170) statements 
represented to the jury that he vas only trying to prove/that appellant 
"aided and abetted" in the attempt, and (3) the court below so instructed 
the jury (Tr. 197-199), but the indictment made no reference to Title 22, 
Section 22-105, of the Code, the aiding and abetting provision? Appellant 
believes there was reversible error in this respect. 
3. ‘Whether the court below comaitted raversinte error by in- 
structing the jury (Tr. 199) that appellant was "charged! as an aider and 
abettor in this indictment" when in fact appellant with his then co- 
defendant was charged in the indictment with “attempted robbery” under 
Section 22-2902 of the Code "by placing their hand in the purse" of the 


alleged victim? Appellant believes so. 


4. Whether the court below, after first refusing to qualify 


prosecution witness Officer Payne as an expert on pickpogketing (Tr. 56, 
59), committed reversible error when it reversed itself ane “let him 
testify" (Tr. 66) as a "qualified" expert on pickpocketing techniques and 
procedures over appellant's objection (Tr. 67-68)? Appellant believes 


that this is reversible error. 


1/The abbreviation "Tr." identifies references to the transcripts of 


~ trial. 
ious 


he record sustains the jury's finding that 
appellant a> Suilty of the crime chacged "Seyonc a reasonavle count" 
(Tr. 190)? Appellant believes not, 
This cés2 has not previously been before this Court under this 


or any 


It. STATIiSNT OF THE CASE 


This is an appeal in forma pauperis from the conviction of 
appellant Moore as an aider and abettor on an indictment charging him 
with “attempted robbery” under Section 22-2902 of the District of Columbia 
Code, The alleged offense occurred on January 13, 1968, about 6:05 P.ii., 
at the ous stop in front of the Statler Hotel entrance on 16th Street, NW. 

The indictment was filed on february 12, 1960. The trial was 
held before Judge ‘Jillian B, Bryant on August 13 and 14, 1963, The jury's 
verdict of “guilty” was returned on August 15, 1963. On October 4, 1968, 
appellant iioore «ras sentenced by Judge Bryant under the Federal Youth 


Corrections Act (12 U.S.C., §5010(d)). 


A. The indictuent 


The indictment in this case was returned under what this Court 


has recognized as "evidently the normal procedure Zolloved in this juris- 


diction” (first Gaither decision, p. 2). In other words, the 3rand Jury's 


determination to “present appellaat aad his then co-defendant for 
“Attempted Robbery" was recorded on the standard form in use locally 


which, when coapleted, specified that-- 


ae 


| 
"ie, the Geand Jurors of the United States of America, 
tn and for the District aforesaid on our oaths, a 

PRESZNT Alexander uosevoro, Jr., Nathaniel iioo 
knorm as Nathaniel ticCoy, Jr., Attempted Rooder) 


the Diszcict aforesaid, on the 29th day of Januar 
A.D. 1955. 


it 

John E. Horbdett 
Foreman’ 

| 
There is no evidence that after the aforesaid action the Grand 


Jury as a body considered the case again or approved or isaw the indictment 
as finally prepared, Apparently pursuant to custom, the indictment was 


drafted by the United States Attorney's office. It was signed by the 


foreman of the Graad Jury under the traditional certification "A True 
Bill" and filed in "open court on February 12, 1963. The indictment was 
brought under Title 22, Section 22-2902, of the District 


the section setting forth the crime of attempted robbery. The body of 
the indictment read as follows: 


“The Grand Jury charges: 


"On or about January 10, 1956, within the District of 
Columbia, Alexander Xoseboro, Jr., and Nathaniel ‘ioore, 
also known as Nathaniel iicCoy, Jr., by means of an 
overt act, that is, by placing their hand in the purse 
o£ Sara J, Hackerman, did attempt by force and violence 
and by sudden and stealthy seizure and snatching, felon- 
iously and wilfully to cteal and take from the person 
and from the immediate actual possession of the afore- 
said Cara J. Hackernan, valuable money and propery. 


David C, Bress 
Attorney for! the United States 
in and for the District of 
Columbia" 
No reference whatsoever to the aiding and abetting provisions of District 


of Columbia Code, Title 22, Section 22-105, was made in! the indictment. 


Se 
2/The underscored parts are printed on the form, 


Ss. Phe Prosecutor i Remarks 
At the opening of the trial, the United States Attorney advised 
the jury ¢: ‘me “ras not going to prove that sowebody stole something", 


that the 32 was only “atteapc’’ to steal, and that he wac “trying to 


(hereinafter callsas iioore) "aided and abetted in that 


l. Sara Hachernan 


lies, Hackerman, as the Govermiznt's first witness, testified 
that on Thursday, January 15, 1953, as she was waiting for her bus at the 
step in front of the Statler Hilton Hotel on 16th Street near L Street 
“after" & P.iis, she opened her "hand bag" to check its contents, found 
that they were “in order’, removed her bus “token” and "closed" her bag 
(Tr. 30-22, 39-40). iirs, Hackerman could not remember whether it was 
"dack or light" at this time (Tz. 29-40). iirs. Hackerman further testified 
that as she boarded the ous she vac "pushed" and that as she started to 
place her token in the box she noticed that her "bag was wide open, ran- 
sacked, and may change purse was open, and they didn't take any money" 
(fz. 33, 35}. By cansacked, iirs, Hackerman subsequently claimed that she 
meant "all messed up" (Ir. 40-41). Initially she thought a key had been 
removed from her hand bag, but later she found that it had not been (Tr. 38). 
But iirs, Hackerman's testimony is confusing. She conceded that 
nothing was taken from her purse (Tr. 40), but then claimed that she 
never carried ‘any money in her purse and testified further that there was 


"nothing in her ourse” (ibid.). Although iirs. Hackerman claimed she was 


"pushed" as she boarded the bus (Tx. 30, 41), she adnitted that “Sve 
@lways ace [pushe’] when we get on the dus” and she was raaoaee of her 
hand bag and change purse being opened (Tr. 43, 41-42), $he did testify 
that she had not given anyone permission to open her purse (Tr. 33). 
Although Mrs. Hackerman got off the bus after she discovered that 
her hand bag and purse were open and testified that she Be someone "I 
don't know if he vas a policeman or who he was" with a eatin talking 
to him, and...he was looking through--you know--to see if he hac any money 
on him" (Tr. 37), she neither testified concerning who = in front of or 


behind her in line boarding the bus nor made any attempt to implicate ioore 


(see Tr. 38-39). 


2. Officer Payne 


| 
Payne, a private assigned to the Third Precinct and one of the 
arresting officers, testified as the Government's second witness that he 
had been on the police force "approximately two and a half years (Tr. 54); 
that he had received "specialized training pertaining to pickpockets" (Tr. 
55); that he received "training at the academy relating conpicipockers™ 
(ibid.); that for approximately eight months "I have been working in old 
clothes", meaning as a "plain-clothes man", on "the Tactical Force" (Tr. 
55-56); that he had made "approximately 20 or 25" arrests for pickpoexetin g 
(Tr. 56); and that he was "familiar" with the "procedure used by pickpockets" 
(ibid.). At this point, the court refused the Goveccmanteis request to 
qualify Payne as an expert (ibid.). 
Under further examination, Payne admitted that the police academy 


| 
was a "routine school for rookie policemen" and that the pickpocket training 


G5 


he receivec there was the "same" as given "everybody else’ (Tr. 57). As 
to the Robbery Squad training, which he daimed was “specialized training" 
not given to “most" new men, he admitted that this training was restricted 
to "one day at the Robbery Squad” (Tr. 57-5). Then Payne sought to en- 
large his experience by testifying that he had observed "pickpockets in 
action” "20 nore times than I have been able to make arrests'' making "40 
to 45 opportunities" he had had "to observe pickpockets" (Tr. 58-59). 
Again the court refused to qualify him (Tr. 59). 

Under still further questioning, Payne stated that he had testi- 
fied in "approximately five to eight” pickpocketing cases (Tr. 61). Then 
as to the "basic techniques of pickpockets", he responded that there were 
“Three or four, possibly four", "2 one-man operation, a two-man operation, 
and three or four” (Tr. 61-62). He further testified that the "one-man" 
Operation usually occurs at exits where there are cravds, and that teams .of 


two or more operate at buses where people are loading or unloading (Tr. 62). 


These observations were based on his "experience" and "training" (ibid.). 


He then testified that, when there are teams of two or more, one, "called 
@ cantor", works "his way in front of...the person" whose pocket is to be 
picked and delays his progress aboard the bus while the second person, 
"called the dipper", is behind and picks the pocket (Tr. 63). The "third, 
and sometimes the fourth person, will be vehind the dipper" "to screen" 
"the dipper" and receive whatevec is talen from the victim (Tr. 63-64), 
Payne testified that he had observed a "one-man operation" (Tr. 62) and 
a "cantor and dipper operation" (Tr. 64). Payne then identified a further 
“cantor and dipper operation” as a team aboard a bus, which he had seen 
only on "films and slides", where the team members sandwich the victim 


between them in the aisle (ibid.). 
mea 


| 

Payne then testified that on January 13, 196c), "around 6:00 

P.ii.,"" he vas in “old clothes" "vorking the bus stops on % Street’! with 
Officer Wikert (Tz, 65), and that he had been on that “particular duty" 


“approximately seven months" (tbid.). 


| 
At this point, in bench conference, the court| informed defense 


counsel that he could have voir dize as he was about to} qualify Payne 
(Tr. 66). On voir dire, Payne admitted that he had read no text book on 
pickpocketing end knew of none (ibid.); that the only seminar, panel dis- 
cussion, or lecture he had attended on pickpocketing was the lecture he 
received at the Robbery Squad (Tr. 67); and that to his knowledge the FBI 
does not have a course on pickpocketing (ibid.). After this, the court 
"qualified" him as an expert on pickpocketing (Tr. 67-53). 
Thereafter, over objection (Tr. 68), Payne testified that he 
with Officer Wikert “around 6:00 P.ii," at the bus stop at Connecticut and 
K "noticed" three "subjects", two of whom he identified as iioore and his 
one-time co-defendant Roseboro (Tr. 65-70); that thereafter “as they left 
the bus stop" “all came together and walked together east on K Street" 
(Tr. 70-71); that he, Payne, and his partner walked behind them and ob- 
served them talking to each other (Tr. 71); and that the subjects passed 
a bus stop on K Street and continued walking east on K Street until they 
crossed 17th and then turned north on the east side of l€th Street (Tr. 
71-72). He and his companion officer continued to walk east on K Street 


until they came to the K Street corner entrance of the Statler, They 
y 


| 
entered the Statler and walked through the lobby to the hain exit on 16th 


Street (Tr. 72). 


Payne testified that fron a position inside the hotel door, he 
“observed the three subjects on the dus stop" (ibid.). Payne further 
testifiec that) “every time a bus would come up they [the sudjects] would 
just look at the people stmcing on the bus stop in a manner as to try to 
pick someon? owt chey vere looking fox" (Tr. 73); that when "This one bus 
pullec up...one of the subjects [iioore] pushed his way in front of a lady 
{iirs, Hackernan] -cho was attempting to get on the bus’' and Roseboro "pushed 
his way cirectly behind the lacy” (Tr. 73-74); that iioore ‘“vent to the top 
step aac startec talking to the driver" and Mrs. Hackerman was "right 
behind hin’ (Tz. 74); that Roseboro “moved up closer behind her" with a 
“newspaper folde< in his right hand which he held over the top of his left 
hand" (Tr, 75); that he “odserved [Rosebdoro] open [iirs, Hackerman's] 


purse" with “his left hand” (idic.); that he "saw'' Roseboro's hand at the 
purse,..and at this time Roseboro pullec his hand back and got back off 
the bus” (ibid.); that the "thirc sudject" "was standing right up close 
to Roseboro”, ‘Jsehind him but to his right, slightly" (Tr. 76). 


Accorcing to Payne, iirc. Hacikerman turned and “all three sub- 


jects...cam2 Sac. on the sidevalk" where they started "talt:ing to each 


other” (idic.), As this was happening, Payne “moved up" anc "just as they 


got on the sidevalk and started walking" he showed his badge and said 
they “were uncer arrest" (ibid.). “hile his partner, Wikert, held the 
other tivo "sudjects", Payne chased :ioore and caught him two or two-and-a- 
half blocks away (Tr. 77-75). 

On cross examination, Payne testified that this incident occurred 
at 6:05 P.ii. on January 13 (Tr. 81). 4t first Payne admitted that it was 


"getting dark , it wac pretty dusk" (ioid.). Later, on redirect, Payne 


claimed the area ‘was very light'’ from the Statler doorway, the street 
lights and the bus lights (Tr. S$). At first, Payne claimed that he 

told his partner, Officer Wikert, "as soon as he came up" that he saw 
Roseboro's “hand in the purse" (Tr, Cl-c4), Then he equivocated and 
ultimately acmitted that "at that time'’ he did not tell /’ikert chat he “had 


seen the hand in the purse” (Tz. 04-55) Then Payne further adaitted that 
he had not seen a hand in the purse but only “in the pegxinity" of the 


purse and that he did not charge ifooce with "attempted robbery" until 


after he tallied with iirs. Hackerman (Tr. 56-07). 
3. Officer Vikert 


Oflicer Wikert, who had been oa the police force for over four 
years (Tr. 90), was the Government's last witness, He yas not qualified 
in court as an expert in the procedures and techniques gf pickpoc':eting. 
However, he was permitted to corroborate Officer Payne's testimony as to 


observation of the behavior of iioore and the other two "subjects" prior 


to the incident at the Statler bus stop (Tz. 91-94). As to the Statler 
incident, Wikert testified that he and Payne were inside the glass doors 
at the Statler :yhen the bus arrived and he observed doore: “push" in front 
of Mrs, Hackerman and stop on the steps o£ the bus with jthe other two 
immediately behind iirs, Hackerman (Tr. 96). Wikert testified that he left 
the hotel after Payne and was behind him when the "defendants" were in 

the bus doorway (Tr. 97, 101). On cross-examination, Wikert admitted that 


it was "dusk" (Tr. 99); that Officer Payne, when arresting the three 


subjects, stated, in effect, "you are under arrest for loitering" (Tr. 


100); and that he did not see anyone's hand in Mrs, Haclierman"s purse 


=) = 


fikert subsequently claimed that as he and Payne 
escortiag che three “back to the street", anc “prior to any conversa- 
with Mrs, Hackerman", Payne reuwaried to hin, in "efZe ct, that "One 
the hands «as the lady's purse” (Tr, 102-105). 
with the conclusion of Officer ‘Jikert's testimony, the Govern- 


t rested (Tr. 104). 


D. Hotion for Diracte2? Verdict 
See eee eee erect 


Thereupon, Moore's counsel moved for a directed verdict on the 
grounds that (1) the evidence was contvary to the indictment, and (2) 
the proof of guilt was not beyonc a reasonable doubt (Tr. 104). The 


motion was ceniec (Ir. 105). 


Voore testifiec in defense, He testified that he boarded the 
bus at the Statler stop and requested directions to U Street after which 
he got of= the bus and was arrested (Ir, 122-133). At the time, he was 
told by Officer Payne that the arrest was for “disorderly jostling" (Tr. 
133). He cenied knoving Rosebozro or having any conversation with Roseboro 
before the arrest (Tr. 132). 

On cross-examim tion, tioore testified that he met a friend he 
called Holmes at 7th and T Streets, i. ‘J., on January 10th who was on his 


way to Scholl's restaurant at Connecticut Avenue and L Street to apply fa9 


@ job and decided to accompany him (Tz. 139-141, 135, 137). January 13 


being a Thursday, Scholl's was closed, co iioore and his frienc Holmes 
walked from Scholl's to the Statler bus stop (Tr. 137-138, 142). ifoore 


- il - 


denied stopping ac any intervening dbus stops or separating) froa his friend 
Holmes (Tr. 141-143). Walking vith iioore anc Holmes for about a block 
| 


were Roseboxvo aac another unknown person (Tr. 145-146). ‘wore testified 


that he first became acquainted with Roseboro after the arrest (Tr. 145); 


that Holmes was acquainted with Roseboro, but not he (Tr. 146). 


F, The Government's iebuttal 


| 
Qn rebuttal, the Government was permitted (Tr. 147-143) to 


recall Officer Payne to testify again to the behavior of ligore anc the other 
| 


"subjects" prior to the incident at the Statler bus stop (Tr. 149-154). 
| 
| 
| 
| 
| 


After this, both sides rected (Tr. 154). 


G. The Prosecutor's Closing Remarks 


In his closing remarks, the United States Attorney, as he had 
| 
in his opening remarks, inter alia, again asserted that the Sovermment had 


tried to prove only "an attempted roobery, an attemptec pickpocket" not 
| 
"a successful robbery", and that lioore “was part and partial [sic] of the... 


| 
attempt to steal" (Tr. 169) anc “charged as an aider and abettor™ (Tr. 17). 


HK. The Instructions to the Jury 
| 
The court below in its instructions to the jury,) inter alia, 


stated that "the theory of the governnent's case...is that! the defendant, 
| 


‘ . | 
Nathaniel lioore, was an aider and adettor in this offense of attempted 


robbery" (Tr. 197). Elaborating, the court below further stated that 


iloore was “charged as an aider or avettor in this indictment" (Tr. 199). 
| 


~ 12— 


III. AXGUOoHT 


er the saicher anc Tatum Decisions 


Court is rexerred to the 
the Grand Jury's determination 
aad his then co-deZendant Roseboro for “attempted 
¢ to the subsequent indictment, «yhich documents disclose that 


the same incictment practices and procedures were followed in this case as 


1969, decisions in Gaither v. United 


Seates, cupza, condewmed as “defective” under 
fsmenément's comand that '[nJo person shall be held to answer 
for a capital, or othermrise infamous crime, unless on a presentment or 
indictment of a Grand Jury..."". 
Uncer the local practice, aZter the Grand Jury determined to 


">resent™ an individual pursuant to a standard fora, the United States 
Attorney's office prepare? the indictment, supplying such critical details 
as “the elements oZ the offense [and] the date [and] place of the alleged 
crime” (slip opinion April 2, 1959, p. 12). Thereafter, the indictment 
was signed by the forenan of the Grand Jury under the traditional certifi- 
cation "A True 2ill", The Grme Jury, as a body, never say the indictment 
ang never hac an opportunity to approve or disapprove its cetail. 

However, the Court in its decisions ultimately Limited the 
application of its holding to indictments brought alter April 3, 1969, 
except for those o= Gaither aac Tatum, 


Appellant is avare that the Supreme Courc of the United States 


has held that "in criminal litigation concerning constitutional claims, 


aS = 


"the Court may in the interest of justice make the [cons¢itutional] rule 
prospective’ racher than retroacctiv2. See Johnsoa v,. Hess Jersey, 354 

Uso. 719, 726-727 (1956); Stoval v. Denno, 320 U.S. 293, 
Tehan v. United Ceates, 302 U.S. 406, 410 (1966); Linkletter ve. Walker, 


381 U.S. 61°, 520-629 (1965). Horrever, ac these cases sho, there is no 


fixed formula for determining when to matte a “consticutidaal rule" retro- 
active and when to make it solely prospective, It is appellant's view 
that he should be entitlec now to raise the defense of denial of the con- 


stitutional privilege of not being tried for the charged offense except 
on "indictment of a Grand Jury", not on indictment of the United States 


Attorney's office, 


| 
Appellant is also avare of tule 12 of the Federal Rules 


Criminal Procedure which, in pertinent parts, provides: 


"(b)(2)...Defenses and ovjections based on defects in 
the institution of the prosecution or in the indictaent 
or information other than that it fails to show juris- 
diction in the court or to charge an offense may be 
raised only by motion before trial. ... Failure to pre- 
sent any such defense or objection as herein provided 
constitutes a waiver thereof, out the court for cause 
shom may grant relief from the waiver. ee. 


"(3)..eethe motion shall be made before the plea is entered, 
but the court may permit it to be made within a reasonable 
time thereafter, 

These provisions have been liberally construed by this Cdurt to do justice. 


a 


| 
Thus, in ifeGill v. United States, 121 U.S, App.D.C. 179, 151-102, 340 


| 
F.2d 791, 793-794 (1955), the Court stated that in this jurisdiction a 


motion under Nule 12 would be consicered on its merits in all cases pro- 
| 

vided it was "made within a reasonable time after the appointment of 

counsel", 


in accord with the tend of the 

ty of 

as timely raised, Inctant counsel 
the notice of appeal vas filed 


in a vos on to raise the 


< position in this point that his con- 
asice solely because it was based on an unconstitu- 
this, appeliant vould urge that the defect 


he other cefects in the proceeding together 
oO ° 


the conviction, 


Jzror_in Anencment of Indictment 


Issues 2 and 3 will be combined for discussion, These issues 
are adézessec to ampellant'’s contentions that, in effect, the indictment 
was improperly lamencee dy the United States Attorney anc the court at the 
trial. It is appellant's position that even if the indictment should not 


be set aside uncer Gaither and Tatua, the conviction should be reversed 


as founded om an improperly amended indictment. See 2x Parte 3ain, 121 


U.S. 1, 5-14 (1037); Stirone v. United States, 361 U.S. 212, 215-219 (1960). 
In connection <rith this point, the Court is referred to the indictment 
and to pases 22, 75, 37, 104, 170, and 195 of the transcript. 

As shom above, the indictment in this matter wac brought under 
Section 22-2902 of the Code. That section provides chat-- 

‘“Thoever attempts to comiit robbery, as defined in 

Section 22-2902, by an overt act, shall be imprisoned 

for not more than three years oz be fined not more 


than five hundred dollars, or »oth." 


=—atSe— 


The indictment s or that RoseLoro and lioore “by neads of aa overt 


act, that is, by placing their hand in che purse of SaraiJ. Hacterman, did 


attempt" to rou hes. | 


f.ction 22-105 of the Coce provides, in pertinent part, that-- 


| 
“Ia prosecutions for any crinainal offense all persons 
advicing, inciting, or conniviag at the offense, oz 
aicing ox abetting the principal offender, shall de 
rgec as principals...‘. 
Hovever, there vas no claim in the indictment that -loore pas being pro- 
ceeded against other than as the one who placed his “hand in the purse", 


In fact, there vac no reference in the indcictuwent whatsoever to Section 


22-105. 


At the opening of the trial, the United States Attorney advised 

| 

the jury that he intended to sho oaly that iioore "aided anc abetted" the 
| 


attempted ros>ery (Tr, 22). As it turned out, it vas Rosiedoro whose hand 
| 


| 
was claimec to have been in , or in the proximity of, the purse (Tr. 75, 
37). At the conclusion of the Government's case, appellant movec for a 
I 


directed verdict of acquittal on the ground, inter alia, that the evidence 


was contrary to the indictment (fr. 104). It is appellant's considered 


judgment that, instead of a variance, there was an improp 


en 


At the conclusion of Hoore's defense and the Governnent's 
rebuttal, the United States Attorney reiteratec that tioore vas only 
| 


“charged as an aiter and abettor" (Tr. 170). The court in its instruc- 


tions also informed the jury that the Government vas see’iing only to con- 


vict iioore as an “aider and abettor" anc elaborated »y adding that: iloore 


was "charged as an aider or abettor in this indictment” (fr. 199). 
| 


This Court has repeatedly helc that to convict an “aider anc 
| 


a>dettor" ac a priacipal he must be “properly charged" “under Section 105, 


Title 22, of the ©, C, Code", Tuberville v. United States, 112 U.S. App. 
Tuberville v. United States. 
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denied 370 U.S. 945 (1962); 
3, 16 Fe2d 342, 244 (1926), 


United States, “1 U.S. App. 


preperly charged in the indictment under 
ubmitted that the actions o2 the pro- 
secutor anc =: wre t : ting the indictment as though it did 
properly so charge :toore fatally anendec the inciccment and the conviction, 
therefore, must s2 


Seror_ in cualifying Officer 
Payne Ss an “xpere 


Im connection with this poiat, the Court is referred to pages 
43 through 75 anc 132 of the transcript. 
Appellant knows that, generally, the qualification of an expert 
the Ciscretion 07 the court and that the weight to be 
© an exp2rt witness’ testimony ic for the finder of the facts 
See Jenkins v. Jaited States, 113 U.c. App. D. C. 300, 
207 7.2d $37, 645 (C.A.D.C., 1962); Foruhals v. United States, 27% F.2d 
43, “G-47 (2.A. 9, 1960); Troutman v. United States, 100 F.2d 625, 633 
(C.A. 10, 195°); DeFreese v. Un > 270 F.2d 737, 740 (CA. 5, 


1959), cexc. cenied 152 U.S. 944; Uniced Ctates v. LightZoot, 226 T.2d 


261, 867 (C.A. 7, 1956), reversed on ocher issue, 355 U.S. 2 (1957); United 


States v. Alkez, 260 7.2¢d 125, 155 (C.A. 2, 1950), cert. denied 359 U.S. 


£50 (1959); Lelles v. United States, 241 7,2d 21, 26 (C.A. 9, 1957), cert. 
denied 254 U.S. 944 (1957); Ewing v. Jaited States, 336 F.2d 10, 15 (C.A. 
S$, 1967). The exercise oz the court's discretion, however, is subject to 


review on appeal, See Jenkins v. United States, supra. 
= ps 


| 
Ic is appellant's position that che court below |aousec its 
| 
discretion when, Zor insufZicient reasons, it reverseé its previous 


rulings refusing to qualify Payne as a pickpocketing expers and, instead, 


qualified his as such (see Tr. 56, 55, S6-6C). 
| 
The question of Payne's qualification vas raised by the Uniced 


States Attorney prior to his appearance as a witness (Tr.|/42 et seq), 
and his initial testimony was restricted to the question of his expertise 


as a basis for establishing the relevaacy of his later testimony concern- 


| 
$ 
| 
ing the behavior of .ioore and the other so-called "subjects" prior to the 
| 


Statler bus stop incident (see Tr. 44-54). The adnission)of this later 


testimony of Payne, from a court approved expert, obviously was devastate- 
ing insofar as .coore was concermec. It was the eestimoay| relating to the 

| 
asserted activities of the so-called “subjects” prior to the Statler inci- 
dent, and that alone, which furnished the only basis for 4 conclusion that 
ioore was an "aider or abettox’* of Rosecoro. .ioore denied knowing or talk- 
ing with Roseboro prior to the arrest (Tr. 132). 

Officer Payne, a member of the police force £or| only about tv0 
and a half years (Tr. 54), ultimwately conceded that his Severe at pick- 
pocketing rested solely on his atteadance at the police abadeny, which is 
a “routine” school for all rookie policemen (Tr. 55, 57); 2 one-day session 


| 
at the Robbery Squad (Tr. 55, 57-55); an eight or seven months detail as 


| 
a plain-clothes man on the Tactical Yorce during which he| made 20 to 25 
arrests for pickpocketing (but he did not explain whether’ the 20 to 25 


arrests referred to individuals arrested or to incidents of arrest; CeSes 


in the instant situation the three arrests were in respect to the same ini- 


dent), observed pickpockets allegedly "in action" in 20 additional instances 
in which, apparently, no violation or the lat occurred, and testified in 

| 
five to eight pickpocket cases (Tr. 55-55, 53-59, 61). 


m was 


Thisi testinony hardly seems to qualify Officer Payne as any- 
thing more than a run-of-the-mill police officer of two and a halZ years 
The Jnited States Attorney, himself, recognizec the iaadequacy 
of Payne's qualilications by conceding that he “could call somebody from 
the Robbery Cquac who has been there for many years" (Tr. 44). Further- 
cefusing to qualify Payne as an expert (Tr. 56, 5°), the 
reversec, itsel= solely on the adcitional evidence that Payne had 
testifiec in five to eight pickpocket cases (Tr. 61). Payne's further 
testineny concering asserted “techniques” of pickpockets (Tr. $1-64), 


cid not serve to qualify him as an expert; without expertise this was 


purely 2 layran's opinion... 


-“ppellant submits that the court committed prejudicial error 
in qualifying Officer Payne as a pickpocketing expert and in permitting 
him to testify regarding what he claimed he saw at bus stops other than 
the Statler stop. 

BD. Record Does Not Show Guilt 
Beyond a 2easonable Doubt 

On this point, the Court is referred to pages 72, Sl, 53-39, 
96-97, 99-102, 152-133, 1442146 of the transcript. 

In addition to the other points made, appellant believes that 
the prosecution failed to sustain its burd2n of proof. To establish the 
offense charged it was necessary ior the prosecution to prove beyond a 
reasonable coust (1) the overt act--the “hand in the purse", and (2) 
vieoce’s connection with the “hand”, The prosecution failed to establish 


either by the required measure of proof. 
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As to the first point, Officers Payne and Wikert were standing 
inside the Statler door some distanc2 avay from the bus |stop when the inci- 
| 


dent began (Tr. 72, 96-97). ioreover, it was 5:05 P..i, on January lc (Tr. 


less thaa a nonth from the shortest day of the yeare-it is Gazk, not 


at that hour on that day. ‘he ofZicers' equivocation on this point 
q 


ol, 29, 99), itself throws doubt oa the accuracy of] theiz testimony. 


Then although the indictment charged ‘ioore and 2oseboro with 
"placing theiz hand in the purse" of iis, Hackerman, andl Of£ice- Payne at 
| 
first testified that he told Officer Wikert “as soon as he cane up" that 
he had seen the “hand in the purse” (Tr. 03-34), he later equivocated (Tr. 
| 


64-06) and ultimately admitted that all he saw was the hand in the “proximity” 
of the purse, not in it (Tr. 06-SC). Wikert admitted that he did not see 
the hand in the purse (Tr, 101) and that Payne advised the subjects that 

| 
they were being arrested for "loitering" (Tr. 100). iooke identified the 
arresting statement as for "disorderly jostling" (Tr. 133). However, Wikert 

| 
later claimed that as they were escorting the subjects "back to the street", 

| 
Payne told hina, in effect", "One of the hands was in the lady's purse" 
(Tr. 102), On this record, there certainly was ressorstde doubt that Payne 
did in fact see a hand in ifirs, Hackerman's purse or could have seen one 
there, | 

As to the second point, iioore, on the stand in |deZense, admitted 

that he boarded the bus and asked the driver for directio s but denied 
knowing or having any conversation with Roseboro prior to the arrest (Tr. 


132-133, 145). He admitted that Roseboro, an acquaintance of Holmes, and 
| 


“ 
another man whom he did not know, joined him and Holmes and walked with 
| 


| 
them for about a block (Tr. 144-146). In view of this ee and the 


= 7) = 


fact that it vas Rosevoro's hand, not iioore's, claimed to have been seen 
in the proximity of irs, Hackerman's purse, and not withstanding the 
general testiiaoay of Payne and Wikert as to what they citiced happened 
at other bus stops, there is more than reasonadle doubt that vioore was 


engaged in any unlawful activity with Nos2boro-~a stranger, Assusing that 


Roseboro was so engaged, alone ox in comany with someone | 


secution on this secord failed to establish deyond reasonaple doubt that 
| 
luoore aided anc abetted in the activity. 


IV. CONCLUSION 


For each of the reasons aforesaid the conviction 


should be set aside. 


Respectfully submitte 
| 


[s/ Winthrop A, Johns 
Winthrop A. Johns 
1120 Tower Building 
Washington, wo 20005 


Counsel for Appellant 
(Appointed by this Court) 
| 
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